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The following are specific excerpts from the 2017 OECD Model Tax Convention and Commentary.

ARTICLE 9
ASSOCIATED ENTERPRISES

1. Where

a) an enterprise of a Contracting State participates directly or indirectly in the
management, control or capital of an enterprise of the other Contracting State,
or

b) the same persons participate directly or indirectly in the management, control
or capital of an enterprise of a Contracting State and an enterprise of the other
Contracting State,

and in either case conditions are made or imposed between the two enterprises in
their commercial or financial relations which differ from those which would be made
between independent enterprises, then any profits which would, but for those
conditions, have accrued to one of the enterprises, but, by reason of those conditions,

have not so accrued, may be included in the profits of that enterprise and taxed
accordingly.

2. Where a Contracting State includes in the profits of an enterprise of that State —
and taxes accordingly — profits on which an enterprise of the other Contracting State
has been charged to tax in that other State and the profits so included are profits which
would have accrued to the enterprise of the first-mentioned State if the conditions
made between the two enterprises had been those which would have been made
between independent enterprises, then that other State shall make an appropnate
adjustment to the amount of the tax charged therein on those profits. In determining
such adjustment, due regard shall be had to the other provisions of this Convention and
the competent authorities of the Contracting States shall if necessary consult each other.
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COMMENTARY ON ARTICLE 9
CONCERNING THE TAXATION OF ASSOCIATED ENTERPRISES

1.  This Article deals with adjustments to profits that may be made for tax
purposes where transactions have been entered into between associated
enterprises (parent and subsidiary companies and companies under common
control) on other than arm's length terms. The Committee has spent considerable
time and effort (and continues to do so) examining the conditions for the
application of this Article, its consequences and the various methodologies which
may be applied to adjust profits where transactions have been entered into on
other than arm's length terms. Its conclusions are set out in the report entitled
Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations,” which
is periodically updated to reflect the progress of the work of the Committee in this
area. That report represents internationally agreed principles and provides
guidelines for the application of the arm’s length principle of which the Article is
the authoritative statement.

Paragraph 1

2. This paragraph provides that the taxation authorities of a Contracting State
may, for the purpose of calculating tax liabilities of associated enterprises, re-write
the accounts of the enterprises if, as a result of the special relations between the
enterprises, the accounts do not show the true taxable profits arising in that State.
It is evidently appropriate that adjustment should be sanctioned in such
circumstances. The provisions of this paragraph apply only if special conditions
have been made or imposed between the two enterprises. No re-writing of the
accounts of associated enterprises is authorised if the transactions between such
enterprises have taken place on normal open market commercial terms (on an
arm’s length basis).
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Paragraph 2

5. The re-wrnting of transactions between associated enterprises in the situation
envisaged in paragraph 1 may give rise to economic double taxation (taxation of the
same income in the hands of different persons), insofar as an enterprise of State A
whose profits are revised upwards will be liable to tax on an amount of profit which
has already been taxed in the hands of its associated enterprise in State B. Paragraph 2
provides that in these circumstances, State B shall make an appropriate adjustment so
as to relieve the double taxation.

6. It should be noted, however, that an adjustment is not automatically to be made
in State B simply because the profits in State A have been increased; the adjustment is
due only if State B considers that the figure of adjusted profits correctly reflects what
the profits would have been if the transactions had been at arm's length. In other
words, the paragraph may not be invoked and should not be applied where the profits
of one associated enterprise are increased to a level which exceeds what they would
have been if they had been correctly computed on an arm's length basis. State B is
therefore committed to make an adjustment of the profits of the affiliated company
only if it considers that the adjustment made in State A is justified both in principle
and as regards the amount.

11. If there is a dispute between the parties concerned over the amount and
character of the appropriate adjustment, the mutual agreement procedure provided for
under Article 25 should be implemented; the Commentary on that Article contains a
number of considerations applicable to adjustments of the profits of associated
enterprises carried out on the basis of the present Article {following, in particular,
adjustment of transfer prices) and to the corresponding adjustments which must then
be made in pursuance of paragraph 2 thereof (see in particular paragraphs 10, 11, 12,
33, 34, 40 and 41 of the Commentary on Article 25).



